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NOTES 



A Correction. — The Review desires to call its readers' attention to the un- 
fortunate omission in the February issue of the signature to the article, "Some 
Phases of the New York Civil Practice Act and Rules." The article, as indicated 
on the Editorial page, was by Mr. Harold R. Medina, IX. B., of the New York 
Bar, lecturer in Code Pleading and Practice in the Columbia Law School. 



The Law School. — Owing to the illness of Professor Young B. Smith, Mr. 
Robert L. Hale, LL. B., Ph. D., is giving the course on Carriers in the Spring 
term, as well as the course on Damages previously noted. The second half of 
Professor Smith's course on Torts is being given by Mr. Richard R. Powell, LL. B., 
Columbia, 1914. Since being graduated from Law School, Mr. Powell has been 
in active practice in Rochester, N. Y. Professor Thomas I. Parkinson is offering 
the course in Insurance as well as Administrative Law. A special course in Water 
Rights will again be given by Mr. L. Ward Bannister, LL. B., of the Denver, 
Colorado, Bar, as in past years. 



The Labor Clauses of the Clayton Act Before the Supreme Court. — In 
Duplex Printing Co. v. Deering, 1 just decided, the Supreme Court makes its first 
pronouncement upon the effect of the labor clauses of the Clayton Act. The 
International Association of Machinists had called a strike in the plaintiff's fac- 
tory in Michigan. The defendants, the New York business agents of the union, 
warned customers of the plaintiff not to patronize it, threatened others with 
strikes if they continued to deal with the plaintiff, and otherwise fomented a 
secondary boycott of the plaintiff in and about New York City. It was clear 
that the conduct pursued by the defendants was of the type held in Loewe v. 
Lawlor 2 to be a combination in restraint of trade which violated the Sherman 
Anti-Trust law. The precise question was thus whether the Clayton Act, which 
amended the latter, effected any change in the status of labor under the anti- 
trust laws. 

Specifically, the holding was that the secondary boycott instigated by the de- 
fendants did not fall within the terms of the command that no injunction shall 
issue "in a case between an employer and employees . . . growing out of 
. . . a dispute concerning terms or conditions of employment", because none 
of the defendants had ever been employees of the plaintiff and that, consequently, 
their conduct did not grow out of a dispute concerning conditions of employ- 
ment, i. e., "their own employment." 3 

Although the court held that the specific acts of the defendants were not 
legalized by the Clayton Act, the court nevertheless thought that the Act did 
legalize some acts which were unlawful before its passage. Thus, in justifying 
a strict and literal interpretation of the Act, Mr. Justice Pitney said for the 

1 (1921) 41 Sup. Ct. 172, reversing (C. C. A. 1918) 252 Fed. 722. 

2 (1908) 208 U. S. 274, 28 Sup. Ct. 301; Lawlor v. Loewe (1915) 235 U. &. 
522, 35 Sup. Ct. 170. 

"It is to be observed that the interpretation adopted by the court necessitates 
the literal insertion of the words "their own" before the word "employment" 
used in the Clayton Act. "Conditions of their own employment" is the phrase 
used by the court, whereas the Act says merely "conditions of employment." (1914) 
38 Stat. 730, § 20, U. S. Comp. Stat. (1916) § 1243d. 
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majority, "... it must be borne in mind that the section [20] imposes an 
exceptional and extraordinary restriction upon the equity powers of the courts 
of the United States and upon the general operation of the anti-trust laws, a 
restriction in the nature of a special privilege or immunity to a particular class 
..." What this special privilege is the court does not expressly say, but 
some of the language of the majority opinion gives clear indication of the con- 
tent of this privilege. Mr. Justice Pitney prefaced his argument with the fol- 
lowing comment : "As we shall see, the recognized distinction between the pri- 
mary and secondary boycott is material to be considered upon the question of 
the proper construction of the Clayton Act." 1 Furthermore, the court quoted 
with approval the statement of Mr. Webb, spokesman of the House Committee 
that had under consideration the Clayton Act, to the effect that Section 20 pur- 
ported to legalize the strike and the primary boycott but not the secondary boy- 
cott. This statement of the purpose of the section the court found to be in 
accord wih "its proper construction." It is, therefore, a fair inference that the 
court thought that in a "case between an employer and employees" the latter 
would be privileged to exercise the primary boycott. 

Mr. Justice Brandeis, with whom Justices Holmes and Clarke concurred, in a 
dissenting opinion sought to read the legislative intent embodied in Section 20 
from a radically different approach. He looked beyond the expressions of Mr. 
Webb to the "unceasing agitation which extended over more than twenty years", 
of which the Clayton Act was the fruit, and to the "better appreciation of the 
facts of industry" which had led some courts to sanction conduct which he 
deemed analogous to that of the defendants in the present case. This larger 
question has recently been discussed in the pages of this Review. 5 

The purpose of this note is limited to showing that the construction of the 
Act adopted by the majority opinion, if logically and consistently applied, in 
effect destroys the very privilege which the court thought section 20 conferred 
upon labor. 

It follows from the direct holding of the court that before the provisions of 
the Clayton Act can be brought into play there must be a "case between an em- 
ployer and employees"; so that even if the defendants, in the case at bar, had 
instigated a primary instead of a secondary boycott, they could still find no 
refuge in section 20 because there would still not be a "case between an employer 
and employees." Suppose, however, the defendants had been employees of the 
plaintiff. The language of the court indicates that a secondary boycott by such em- 
ployees would still be unlawful. One of the acts which was to be immune from in- 
junction was "ceasing to patronize . . . any party to such a dispute or 
. . . recommending, advising or persuading others by peaceful and lawful 
means so to do." This provision, the court said, dealt specifically with the sub- 
ject of the boycott. Stressing the word peaceful and particularly the word 
lawful the court said : "To instigate a sympathetic strike in aid of a secondary 
boycott cannot be deemed 'peaceful and lawful' persuasion." It must be borne in 

* It is important to note the distinction which the court draws : " . . . the 
substance of the matters complained of is an interference with complainant's 
interstate trade . . . produced by what is commonly known as a 'secondary 
boycott', i. e., a combination not merely to refrain from dealing with complain- 
ant or to advise or by peaceful means persuade complainant's customers to re- 
frain ('primary boycott') but to exercise coercive pressure upon customers in 
order to cause them to withhold or to withdraw patronage from the complain- 
ant through fear of loss or damage to themselves should they deal with it." 
41 Sup. Ct. at p. 176. 

5 Trade Unions and the Injunction in Trade Disputes (1920) 20 Columbia 
Law Review 696; Secondary Boycotts by Employees of a Common Carrier 
(1920) 20 Columbia Law Review 882. 
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mind that the secondary boycott is held unlawful, not because it involves a 
breach of the peace, but because such conduct is held to violate the rules estab- 
lished by the Supreme Court before the passage of the Clayton Act.' Thus, be- 
fore the Clayton Act can have any application, there must not only be a "case 
between an employer and employees", but the parties to the dispute must use 
"lawful" means of persuasion. It follows, therefore, that since the secondary 
boycott is not "lawful" persuasion, it would be under the ban in any case.' But 
the primary boycott is equally not lawful persuasion, for the Supreme Court has 
quite logically, held that a primary boycott involves a combining in restraint of trade 
as much as the secondary boycott does. 8 Manifestly the elements of combina- 
tion and restraint of trade are common to both. The court's interpretation of 
the Clayton Act may be stated as follows : In a case between an employer and 
employees the parties to the dispute may employ lawful measures of persuasion, 
that is measures lawful before the Act. But the boycott, primary as well as 
secondary, was not lawful before the Act. Consequently, the Act does not legalize 
either the primary or the secondary boycott. 

There is thus a manifest inconsistency between the court's position that the 
Clayton Act legalized the primary boycott in a "case between an employer and 
employees" and a consistent application of its construction of the Act, a construc- 
tion, which, as we have seen, in no event legalizes the secondary or primary 
boycott. This inconsistency may be put in this form : The court held that the 
Act permitted only lawful means of persuasion (that is, means lawful before the 
Act). At the same time the court thought that the Act legalized the primary 
boycott (which was unlawful before the Act). This amounts to saying that 
the Act permits the use of an unlawful act as a lawful means of persuasion — a 
clear contradiction. 

If it be conceded that the use of the primary boycott forms no part of the 
"special privilege" which the court thought Section 20 conferred upon labor, it 
does not necessarily mean that the privilege is drained of all content. Even the 
court's narrow interpretation of the Act does not reduce it to a mere iteration 
of the pre-existing law. The remaining relevant provisions of Section 20 plain- 
ly sanction the strike and peaceful picketing." To that extent they effect no 

s Speaking of Section 20 of the Clayton Act, Mr. Justice Pitney said in a 
dissenting opinion, "And . . . only 'lawful' measures are sanctioned, that is, 
of course, measures that were lawful before the Act." Paine Lumber Co. v. 
Neal (1917) 244 U. S. 459, 485, 37 Sup. Ct. 718. And it is to be noted that Mr. 
Justice Holmes, in the decision in that case, admitted (at p. 471) that Mr. 
Justice Pitney was speaking for the majority on this point. 

' It is true that when the court in the principal case said that a secondary 
boycott is not "lawful" persuasion it did not have before it a "case between an 
employer and employees." But, clearly, it cannot be argued that where there is 
such a case, a secondary boycott, by a strange metamorphosis, becomes "lawful" 
persuasion. The secondary boycott is unlawful because of the consideration 
that it substantially interferes with the free flow of interstate commerce. 
Loewe v. Lawlor, supra, footnote 2. Such a boycott is not rendered lawful by 
the accident that it is exercised by a party instead of a stranger to an indus- 
trial dispute. There is as much interference with interstate commerce — which 
is the substance of the offence — in the one case as in the other. 

8 See Lawlor v. Loewe, supra, footnote 2 ; see Eastern States Lumber etc. 
Ass'n v. United States (1914) 234 U. S. 600, 34 Sup. Ct. 951. "It is settled by 
these decisions [citing the Lawlor and Eastern States Lumber Ass'n Cases] that 
such a restraint [of interstate commerce]' produced by peaceful persuasion is as 
much within the prohibition as one accomplished by force or threats of force 
..." Mr. Justice Pitney in the majority opinion, 41 Sup. Ct. at p. 177. This 
clearly refers to the primary boycott as defined by Mr. Justice Pitney. See supra. 
footnote 4. 

9 "And no such injunction shall prohibit any person . . . from terminat- 
ing any relation of employment .... or from . . . persuading others by 
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change in the law, for such conduct has not yet been held to violate the anti- 
trust law or the federa'l equity law. But a strike otherwise lawful would be- 
come actionable as a malicious conspiracy if a particular judge thought it was 
impelled by an "unlawful purpose." 10 Moreover, for strikers to induce employees 
or customers to break their contracts would also be actionable. u Both these 
possibilities these provisions seem to obviate. For the blunt command that no 
injunction shall prohibit any person from ceasing work or peacefully pursuading 
others so to do clearly rules out all considerations of malice or the inducing 
of a breach of contract. To this extent the act restricts the equity powers of the 
federal courts, but not the general operation of the anti-trust laws ; for these 
considerations form no part of the gist of the offence against the anti-trust law. 
This, then, it is submitted, is the extent of the "special privilege" which in the 
light of the actual decision in the Duplex Printing Case, Section 20 can possibly 
confer : that a strike accompanied by peaceful picketing is no longer actionable 
as a malicious conspiracy or because it induces a breach of contract. 



The Liability op a Landlord for Injuries Resulting from Defects in 
THE Leased Premises.— It has often been said that "fraud apart, there is no 
law against letting a tumble-down house." 1 Thus, in a demise of premises, 
there is ordinarily no implied covenant or warranty of fitness for habitation. 1 The 
only implication from a mere letting is a covenant for quiet enjoyment. 3 Hence, 
in the absence of express agreement, the lessor is not liable in contract for de- 
fects in the leased premises. When the lessor covenants to repair, no recovery 
in contract is allowed for injury to the person 4 or property 5 of the tenant 
resulting from a breach of the covenant. The measure of damages is only the 
cost of repairs. 6 And obviously, a member of the public and hence a stranger 
cannot recover at all in contract. T 

peaceful means so to do ; or from attending at any place where any such person 
. . . may lawfully be, for the purpose of peacefully obtaining or communicat- 
ing information, or from peacefully persuading any person ... to abstain 
from working." (1914) 38 Stat. 730, § 20, U. S. Comp. Stat. (1916) § 1243d. 
These provisions plainly have nothing to do with the boycott. Moreover, the 
court failed to advert to them as bearing upon the boycott, and said expressly 
that the "ceasing to patronize" clause (discussed in the body of this note) ap- 
plied specifically to the boycott. 

10 Cf. Mr. Justice Brandeis' dissenting opinion : "By virtue of that doctrine 
[malicious combination] damage resulting from conduct such as striking . . . 
which without more might be damnum absque injuria because the result of trade 
competition, became actionable when done for the purpose which a judge con- 
sidered socially or economically harmful and therefore branded as malicious 
and unlawful." 41 Sup. Ct. at p. 183. 

"Hitchman Coal & Coke Co. v. Mitchell (1917) 245 U. S. 222, 2S7, 38 Sup. 
Ct. 65. 

'Per Earle, C. J., in Robbins v. Jones (1863) 15 C. B. N. S. 221, 240; see 
Jaffe v. Harteau (1874) 56 N. Y. 398, 401. 

1 Doyle v. Union Pac. Ry. (1893) 147 U. S. 413, 13 Sup. Ct. 333; see Daly v. 
Wise (1892) 132 N. Y. 306, 30 N. E. 837; Murray v. Albertson (1887) 50 N. J, 
L. 167, 13 Atl. 394; Foster v. Peyser (1852) 63 Mass. 242; but see Ingalls v. 
Hobbs (1892) 156 Mass. 348, 31 N. E. 286, following the much-questioned 
English doctrine as announced in Smith v. Marrable (1843) 11 M. & W. 5, that 
on a demise of a furnished house for a short time, a covenant of fitness for 
habitation will be implied. 

'See McKenzie v. Cheetham (1891) 83 Me. 543, 22 Atl. 469. 

' Schick v. Fleishhauer (1898) 26 App. Div. 210, 49 N. Y. Supp. 962. 

'Leovitt v. Fletcher (1865) 92 Mass. 119. 

6 Schick v. Fleishhauer, supra, footnote 4; Leavitt v. Fletcher, supra, footnote 
5; see Davis v. Smith (1904) 26 R. I. 129, 58 Atl. 630. 

'Reynolds v. Van Beuren (1898) 155 N. Y 120, 49 N. E. 763. 



